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FOREWORD 


Many questions have been asked concerning the nature and extent of the At- 
totney General's responsibility to provide legal opinions. The following analysis 
was prepared to answer many of these questions. 


A, THE STATUTES 


(1) Article V, section 13, of the California Constitution designates the Attor- 
ney General as ‘'the chief law officer of the State.*’ The specific responsibility to 
provide legal opinions is set forth in Government Code section 12519 as follows: 


The Anomey General shall give his opinion in writing to the Legista- 
rare of either house thereof, and to the Governor, the Secretary of State, Con- 
trofier, Treasurer, State Lands Commission, Superintendent of Public 
Instraction, apy state agency prohibited by law from employing iegal counsel 
other than the Artommey General, and any district attorney when required, 
upon any question of law relating to their respective offices. 


“The Anomey General shall give his opinion in writing to a city prasecut- 
ing attorney when required, upon any question of law relating to criminal 
mattets."' 


(2) Responsibility to provide legal opinions is imposed on other public law- 
yess by other sratures. (See Gov. Code, §§ 26520 [district attorney}, 26529, 27642, 
27645, 27647 [county counsel] and 41801 [city artorney].) A review of these sta- 
tutes makes it clear that the Legislature has apportioned the responsibility for provid- 
ing legal opinions eo public officials among public lawyers at both the stare and 
local levels of government. 


(3) The language of section 12519, quoted above, limits the Artomey Gener- 
al’s responsibility to provide legal opinions in rwo respects. First, opinions are provid- (=) 
ed only to the public officials designated in che ‘starute. Second, only questions 
of law relating to the office of the requester requite an opinion response. The ex- 
press direction co provide opiaitons under these limited circumstances implies an 
absence of any duty to provide legal opinions under other circumstances. 


B. THE RECIPIENTS 


(1) Constitutional Officers. Attomey General’s opinions are provided cach 
of the state’s constitutional officers. Though the Lieutenant Governor is aot named 
specifically in section 12519, that office is considered a state agency authorized co 
request opinions under that section. 


(2) Legistators. Section 12519 states that opinions shall be provided to “‘the 
Legislature or either house thereof.’’ This language has long been interpreted to 
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include individual le 
or theic consulzancs. 


(3) State Agencies, Secsion 12519 states that opiaions shalt be provided to 
“ang stare agency prohibiced by law from employing legal counsel ocher than che 
Actomey General.'” Many state agencies have been authorized co employ staff at- 
comneys. Goveramens Code section 11157 provides that the Attorney General “‘is 
che legal advisor of each department [of state government} in all matters relating 
co the deparument and to the powers and duties of its officers.”’ Because the Attor- 
acy General is the seate’s chief Jaw officer, the office has traditionally provided 
legal opinions to all stare deparmments, agencies, boards and commussions, includ- | 
ing those with staff counsel. However, requests for opinions from those having full 
cime staff counsel must be accompanied by che legal analysis and conclusions of 
staf counsel. (See C(10}.} 


(4) Judges. Section 12519 does not indicate whether courts are state agencies 
authorized co request opinions. This ambiguity was resolved by Government Code 
section 27647 which authotizes che cauaty counsel to represent the judges of the 
supetior, Municipal and justice coucts in che county ‘"in all matters and questions 
of law pertaining to any of such judge’s duties.’” This evideaces the Legistarure’s 
intent that advising trial judges és the responsibility of local public counsel. The 
Supreme Court and Court of Appeals are state agencies authorized to request opin- 
ioas under section 12519. Such cequests should come from the court at the request 
of che chief justice o¢ a presiding justice of, as is uswally the case, be submitted 
by the Administrative Offxe of the Courts. 


(5) Desinict Attorneys and County Counsels. Section £2$19 scates that opin- 
ions shall be provided to “*any district attomey."’ Government Code section 26520 
et seq. provide that districc attomeys have civil law duties as well as theic duties 
as public prosecutors. Government Code sections 27640 and 27642 provide thac 
a county boatd of supervisors may split the duties of the districe attorney by ap- 
pointing a county counsel who thereafter performs all the duties of the district at- 
torney except those of public prosecutor. The Attotacy General’s cesponsibility to 
provide legal opinions to district atroracys has long been interpreted to include 
county counsels so that afl counties will have access co Anorncy General’s opinions 
with respect to the laws relating ro che civil as well as the prosecutorial functions 
of the district attorney. . 


(6) Czty Protecutors. Section 12519 states chat opinions shall be provided to 
“a city prosecuting attotney when required, upon any question of law relating to 
criminal matters.”” This provision is limited to chose city offices which actually prose- 
cute misdemeanor cases arising in the city. fe does not authorize opinions for cicy 
attorneys who do nor prosecute criminal cases nor for city prosecutors on civil law 
questions. 


(7) Requests on Behalf of Orbers. Section 12519 states chat an opinion shall 
be given designated officers ‘‘upon any question of law eelating to herr respective 
offices."" (Emphasis added.) This does nor authorize a designated officer co request 
an opinion on a question posed by someone else. When it is apparent chat a 
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request is made on bebalf of someone nos authorized to request it by section 12529 
the request will be declined. 


(8) Deputy or Assistant. An opinioa request should be signed by che pric- 
cipal officer or head of the agency auchorized ro make the request. If the request 
is made by a depucy or assiscant, inquiry will be made to verify thae ic was autho- 
tized by the principal aad the opinion will issue to the principal officer, not co 
the deputy or assistance. 


(9) Board or Commussiow. An opinion request from a board of commission 
must indicate that the request has been authorized by a majority vote of che board 
ot commission. Opinion requests from individual members of a board or commis- 
sion, will be declined. 


C. THE QUESTION 


The Attorney General’s responsibility under section 12519 is ta provide aa 
opinion in writiag to designated public officials *when cequired, upon any ques- 
tion of law relating ro their respective offtces."” 


{t) Written Request. The words “when required” in section 12519 imply char 
a formal request must be made by someone authonzed to request an opinton be- 
fore a dury to provide the opinion arises. Such requests muse be reduced co writing 
to avoid misunderstandings regarding the question presented. 


(2) Comftdential Advice. All formal opinions issued by che Actomey General 
are open to public inspection under the Public Records Act and most are published. 
if 2 public official seeks a confidential opinion from the Attorney General the te- 
quest will be refered co the appropriace kegaf division for assignment to a deputy 
who will provide the opinion orally or by confidential letter of advice. 


{3} Relation to the Office. The question musz relate in some manner to the 
office of the person requesting che opinion. Usually this ts apparenr from the na- 
ture of the question and the office of the requester. When the relation is nor clear, 
inquiry will be made 10 establish what ic is. Occasionatly the request transmits 2 
question posed by someone else. la such cases the request will be declined unless 
ie is ascertained that the requester has an official incecest in the question other chan 
to accommodate the person who first posed the question. 


(4) Question of Low. Section 12519 sates chat opénions shall be provided on 
‘‘questions of Iaw’’ not on ocher kinds of questions. Thas requests for opinions 
to resolve factual disputes or co resolve conflicting inferences which may arise from 
certain facts will be declined. 


(5) Specifie Questions. Not every “‘legal’’ question is capable of being an- 
swered by an opinion, that is by a conclusion based on precise legal analysis. Thus, 
‘Whar is a crime?” calls for an encyclopedic review of the criminal law rather than 
an opiaion. The courts do not ordinarily provide advisory opinions and require 
an actual case or controversy becween specific parties before addressing legal ques- 
tioas aod further limic the scope of legal issues hy elaborate pleading and confer- 
ence procedures. Section 12519 does nor require ae accrual conceraversy but it does 
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require chat the officers requesting opinions limit their requests to those actual or 
potential legal problems which confroot them in the performance of their official 
duties. The Attorney General bas tong followed che practice of reframing the ques- 
tions presented when this appeated necessary or desirable. This is done, not oaly 
co assure a cespoase that will properly address the legal problem confroated by the 
requester, but alse co sufficiently define the circumstances so that an opinion s- 
sponse based on precise legal analysis may be made. To that end the requester will 
often be contacted for mote paraculass of the problem. However, the Artomey 
General’s office will not conduct surveys or make investigations to ascertain the 
facts needed to properly frame a question for legal analysis. 


(6} Conflict of Interest. The Actomey General, like every other lawyer, may 
find there is a conflict of interest with respect to a particular legal question by rea- 
son of other legal matters the offtce is involved in, by prior legal business, personal 
business ineerest and the like. Of course, such a conflict would require the Attor- 
ney General to decline the cequest for such an opinion. 


(7) Interpreting Local Laws. Occasionally an opinion is sought to interpret lo- 
cal charter provisions, ordinances, resolutions, regulations or cules. Since such meas- 
ures bave ao application outside the local jurisdiction there is no need to review 
local counsel's intesptetations to encourage starewrde uniformity of iacerpretation, 
the principal puspose of providing Attotney Genetal’s opinions to local counsel. 
Farther, since che principal responsibility for incerpecting and enforcing local meas- 
ures rests with local counsel, opinions which might conflict wich the views of focal 
counse! would hinder rather than aid the enforcement of such local laws. For these 
reasons the Attomey General declines opinion requests calling for the interpreta- 
tion of local charters, ordinances, resolutions, regulations or rules. 


(3) Interpreting Pending Legislation. Someumes an opinion request concems 
proposed legislation of constitutional amendments. Providing opinions on pend- 
ing bills would involve the Actotney General io the bill drafting process, a func- 
tion the law specifically assigns co the Legislazive Counsel Bureau. Providing opinions 
00 proposed constiuutional amendments might inappropriately interfere with the 
election process. For these reasons the Attorney General’s office has eraditionally 
declined opinion requeszs regarding the validity or interpretation of proposed legis- 
lation of constitutional amendments prior to their enactment. 


(9) Pending Litigation. Occasionally che legal question presented in an opin- 
ion request is an issue in Heigation pending before the courts or in some admunis- 
ttative proceeding. The Atromey General’s office has traditionally declined to 
provide opinions on such questions while the litigation is pending. These are two 
basic reasons for this practice. First, resolution of rhe litigation will often provide 
the answer to the question. More significantly, the issuance of an Attoracy Gener- 
al’s opinion while litigation is pending on the issue might be considered as an at- 
tempt to inresfere with or influence the litigation. Of course there is no way the 
Attorney General's office can be aware of all issues in every case beiag litigated 
so the practice is not foolproof. Nevertheless, when the office is aware of che litiga- 
tion initially, an opinion request on the issues raised therein will be declined and 
when made aware of such litigation later, opinion preparations will be terminared. 


v 


After litigation on the issue has terminated, the Amorncy Geaeral’s office wil! nor- 
mally respond to any legal questions which remain. 


(10) Reguester's Opinion. If the law requires 2 public officer to be a lawyer 
or the office is provided wizh full time staff counsel, that lawyer has the primary 
tespoasibilicy for resolving the legal issues which relate co that office. The legisla- 
tive authorization for such an officer to request an opicion from the Artomey Genet- 
al was intended as a means of reviewing the exercise of that primary responsibility 
at the officer’s request, not as a teplacement for it. This is the cationale which us- 
derties the long standing practice that an opinion request from an officer who must 
be an attomey or who has full time staff counsel will be declined unless it is ac- 
companied by the legal conclusions, supported by a full legal analysis, prepared 
by such counsel. 


John K. Van de Kamp 
Aftorney General of the State af California 


